In the Matter of the Proposed Amendnent of ARM Title 17, chapter 8,
Subchapter 7,
Pertaining to the Issuance of Montana Air Quality Permts

COWMENTS, | SSUES & OPTI ONS

Comments were submitted by US Environmental Protection Agency (EPA), Region
VII1; Holland and Hart, LLP, representing Snurfit-Stone Container, Exxon Mbbi
Corp., HolcimUSA Inc., Louisiana Pacific Corp., Stillwater M ning Conpany,
and Inperial/Holly Sugar; Western Environnental Trade Association (VETA)

Mont ana Contractors’ Association (MCA); and Mntana Environmental |nformation
Center (MEIC). A summary of issues, conments, options and suggested | anguage
for proposed anendnents follows. The departnent’s preferred options are |listed
as Option 1 under each issue.

MAJOR | SSUES — EPA & OTHER COMVENTS

| SSUE #1: Purpose statenent or preanble (New Rule I) [included in
8/ 15/ 02 MAR notice #17-165]

COMMENTS: [ Proponents] The Board received comrents supporting inclusion
of the proposed preanble in New Rule |I. These conmenters stated that the
preanbl e i s necessary because it sets the framework for the proposed rule.

Q her regulations in Mntana contain preanbl es or purpose statenments, and it
is appropriate to include this preanble in the air quality permtting rules.
As a matter of policy, and considering the current budget crisis facing this
state, an efficiently administered air quality pernmitting programis
necessary, and it is appropriate to express this policy in the rules,

t hemsel ves.

[ Opponent s] Another commenter stated that it would be inappropriate to
include a provision in the rules stating that the rules will ensure that al
applicable federal air quality regulations are net (New Rule 1(1)(c)), so the
provi si on should not be adopted.

OPTION 1 — renove preanble.

Response to comments: The Board has del eted the purpose statenent,
because the Secretary of State's office staff has indicated that purpose
statements are i nappropriate and unnecessary in adm nistrative rules. Also,
the manner in which the purpose statenent is witten nakes it uncl ear whether
or not its provisions are substantive. The statement of reasonable necessity
included in the notice of proposed rul emaking sufficiently states the Board’s
rationale for adopting the new rules, and the purpose statenent or preanble is
unnecessary. Also, the proposed purpose statenment could be interpreted as
cont ai ni ng substantive requirenents, such as the requirenent that the program
be adnministered to provide efficient allocation of resources for the benefit
of all parties.

SUPPCRT: DEQ MEIC

Note 1: If New Rule |I is deleted, subsequent rules and interna
references will be renunbered accordingly.
Note 2: If the preanble is elimnated, the board may include it in the

final MAR notice as a statenent of policy.

OPTION 2 - | eave as proposed.



Response to comments: The Board has adopted New Rule | because it sets
the ground rules for all decisions regarding the substantive rules. The scope
and intent of the proposed rules cannot be fully understood w thout reference
to New Rule |

SUPPCRT: Holland & Hart, MCA, WETA

OPTION 3 — elinmnate New Rule 1(1)(c) as suggested by MEIC

Response to comments: The Board has adopted New Rule | because it sets
the ground rules for all decisions regarding the substantive rules. The scope
and intent of the proposed rules cannot be fully understood w thout reference
to New Rule |I. However, it would be inappropriate to include a provision in
the state rules that specifies that the new rules will ensure that al
applicable federal air quality regulations are nmet, so the Board has del eted
proposed New Rule 1(1)(c).

RULE | PURPOSE OF AIR QUALITY PERM TTING (1) This subchapter shall protect
public health and the environnent by:

(a) clearly identifying regulated air pollution sources and activities; and

(b) providing a predictable process whereby air pollution sources can commence
construction and operati on—and.

(2) This program shall be administered so as to provide efficient allocati on of
resources for the benefit of all parties.

* * * * *

| SSUE #2: Allow certain limted construction prior to issuance of
a permt (New Rule I11) [included in 8/ 15/02 MAR notice #17-165]

COWENTS: [EPA] The U.S. Environmental Protection Agency (EPA) conmented that
it could not approve New Rule Il (subsections (2)-(5)), which would all ow
certain construction activities prior to issuance of a permt. EPA comented
that these provisions are inconsistent with Section 110(a)(2)(C of the Cdean
Air Act and 40 CFR 51.160, including 40 CFR 51.160(b), which requires states
to have legally enforceabl e procedures to prevent construction or nodification
of a source if it would violate any control strategies in the state

i mpl enentation plan (SIP) or interfere with attai nment or mmintenance of the
nati onal anbient air quality standards (NAAQS)

EPA commented that the table provided to the Board, entitled “States
Allowing Pre-Pernmit Construction,” and which identifies several states with
rules that allow pre-pernmt construction activities, does not support approval
of New Rule Ill, subsections (2)-(5), into the SIP. EPA comented that three
of the states (ldaho, M chigan and Utah) require adm nistrative approval by
the state before construction can begin (ldaho' s DEQ i ssues witten approval
to the owner or operator that nakes potential to emt linmts requested by the
owner or operator enforceable, M chigan's Comm ssion may grant a waiver from
the construction permt prior to full construction approval, and Uah’s
executive secretary issues an “approval order” (a permt) prior to
construction). EPA commented that M nnesota’s rule applies only to “de
mnims” permt nodifications (the rule includes pollutant thresholds for the
criteria pollutants), and New Jersey’s rule allows pre-permt construction
only if not prohibited by Federal Law (N.J. Adnin. Code 7-27-22.3(00)(2)). EPA
conment ed that Okl ahonma’s rule pertains to nmajor source operating permts
(Title V). The Gkl ahonma rules contain nunerous restrictions and limtations to
ensure that mnor permt nodifications do not violate any SIP control
strategies or interfere with attai nnent or nai ntenance of the NAAQS (QAC
252:100-8-7.2(b) (D) (A (1) (1-V). EPA commented that it planned to research the
i mplications of the North Dakota rule.

[Hol l and & Hart] Another commenter supported the provisions. This
conmenter stated that Montana winters are |Iong and the construction season is
short. Industry shoul d have the opportunity to conduct linmited construction
activities during the season while a permt is pending. The rule allows only
limted construction and requires that a conplete application already be
submitted to the Departnment. The commenter stated that the applicant
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undertakes the construction at its own risk, and the Departnent always retains
the authority to halt the construction if it believes constructi on would
vi ol ate any em ssions standard or other rule.

[ MEI C] Another comenter stated that the | anguage all owi ng the
Department to halt construction activity in New Rule 111(3) would require the
Departnent to prove that the proposed project would result in a violation of
the SIP or would interfere with the attainment or nmaintenance of any federa
or state anmbient air quality standard and that irrefutable evidence would be
i npossible to establish. Instead, the provision should state that the
Departnment may require cessation of construction if: “DEQ has reason to
bel i eve the proposed project may result in a violation of the SIP or may
interfere with the attainment or mai ntenance of any federal or state anbient
air quality standard.”

OPTION 1 - | eave as proposed.

Response to comments: The Board has adopted the rule as proposed. The
construction season in Montana is relatively short, and facilities nust pour
concrete and undertake other construction while weather allows. Current rules
prohi bit any construction without first securing a permt, and the owner or
operator has to tinely secure that pernit in order to neet its construction
deadl i nes. While owners and operators should plan their permt applications
accordingly, it is not unusual for issuance of a permt to be del ayed beyond
their control

The new rul e does not allow pre-pernmit construction if some other permt
or rule prohibits such activities. For exanple, if a source needs a Prevention
of Significant Deterioration (PSD) permt, both federal and state regul ations
require that the applicant secure the permt before undertaking any
construction. Nothing in this rule would supersede these existing restrictions
in other rules. The applicant would only be able to undertake limted pre-
permt construction if it did not need a PSD permit as well. The applicant
nmust have subnitted an application and received a conpl eteness detern nation
fromthe Departnent prior to undertaking the construction. In addition, the
Department has the ability to halt construction should it determ ne that the
proposed project would result in a violation of the state inplenentation plan
or would interfere with the attai nment or nmi ntenance of any federal or state
anbient air quality standard.

At | east seven states allow sone formof limted pre-permt
construction. Two of these states, Utah and North Dakota, are in EPA Region
VI,

EPA Region VIl has asked Montana to defer rul emaking on this issue
until the natter is addressed on a national |evel as part of reformof the
federal NSR rules. However, EPA has no plans at present to do so, and it may
be years before the issue is addressed nationw de.

SUPPORT: Hol l and & Hart, MCA, WETA

OPTION 2 — renove provision

Response to comments: The Board has deleted New Rule 111(2) through (5).
The Board agrees with EPA that this provision nmay not be approvabl e, because
it would cause nonconpliance with various federal statutes and regul ations.
The Federal Clean Air Act requires a nmajor emtting facility to obtain a
permt prior to conmencing construction. Federal Clean Air Act, Section 165,

"Preconstruction requirements,” provides in part that: "No major emtting
facility . . . . may be constructed in any area to which this part applies
unless -- (1) a pernit has been issued for such proposed facility in

accordance with this part setting forth enission [imtations for such facility
which conformto the requirements of this part . . . ." Mntana's permtting
rules apply to both major and mnor sources. 40 CFR 51.160 requires
preconstruction pernmits for new sources or nodifications, and 40 CFR
51.165(a) (1) (xvi)(A) specifies that preconstruction approvals or permts mnust
be obtained prior to actual on-site construction. Federal Prevention of
Significant Deterioration of Air Quality (PSD) permitting requirenents all ow
states to provide certain exenptions fromsonme PSD requirenents, but not from
the requirenent to obtain a permt in advance of construction (40 CFR 51.166).
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It is not appropriate to adopt a rul e change that coul d endanger program
del egation or place a facility in jeopardy of violating federal requirenments
while conplying with state rules, resulting in possible enforcenent action by
EPA. It is better to wait until this question is answered on a national basis
as part of EPA's ongoing review of the federal New Source Revi ew (NSR)
regul ati ons.

SUPPORTS: EPA

OPTION 3 — add | anguage suggested by MEIC.

Response to comments: The Board has adopted the rule with the suggested
amendnments to New Rule 111(3). The construction season in NMontana is
relatively short, and facilities nust pour concrete and undertake ot her
construction while weather allows. Current rules prohibit any construction
wi thout first securing a permit, and a source has to tinely secure that permt
in order to neet its construction deadlines. Wile sources should plan their
permit applications accordingly, it is not unusual for issuance of a permt to
be del ayed beyond their control

The proposed rul e does not allow pre-pernit construction if sonme ot her
requi rement prohibits such activities. For exanple, if a PSD pernit is
required for a source, both federal regulations and state rules require that
t he applicant secure the pernit before undertaki ng any construction. Nothing
in this rule woul d supersede these existing restrictions in other rules. The
applicant would be able to undertake limted pre-permt construction only if
it did not need a PSD permit as well. The applicant nust have subnitted an
application and received a conpl eteness determ nation fromthe Departnent
prior to undertaking the construction. In addition, the Departnent has the
ability to halt construction should it determ ne that the proposed project
would result in a violation of the SIP or would interfere with the attainnent
or mai ntenance of any federal or state anbient air quality standard.

At | east seven states allow sone formof limted pre-permt
construction. Two of these states, Utah and North Dakota, are in EPA Region
VI,

EPA Region VIl has asked Montana to defer rul emaking on this issue
until the matter is addressed on a national level as part of reformof the
federal NSR regul ati ons. However, EPA has no plans at present to do so, and it
may be years before the issue is addressed nationwi de. So, the Board has
adopted the new rul e.
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However, the Board agrees with the commenter that the Departnent shoul d
not have to prove that a proposed project would result in a violation of the
SIP or would interfere with the attai nnent or naintenance of any federal or
state anmbient air quality standard, in order to halt construction. This is an
unr easonabl e burden, considering that the Departnment would have to rely on
projections. Irrefutable evidence would be inpossible to establish. Instead,

t he Departnent shoul d be able to stop construction if it has reason to believe
that the proposed project may result in a violation of the SIP or may
interfere with the attainment or mai ntenance of any federal or state anbient
air quality standard, and the Board has made this revision

SUPPORTS: MEIC

RULE 111 MONTANA AIR QUALITY PERM TS--WHEN REQUIRED (1) and (2) remain the

sane.

(3) Notwithstanding the ability to wundertake the construction activities
descri bed above, the departnent nmay issue a letter instructing the owner or operator
to imedi ately cease such activities pending a final deternination on an application
if it finds has reason to believe that the proposed project would may result in a
violation of the state inplenentation plan or wewld nmay interfere with the attainnent
or mai ntenance of any federal or state anmbient air quality standard.

(4) and (5) remain the sane.

| SSUE #3: Conditional exenption for energency equipnment (New Rul e
I V(1) (f)) [included in 8/ 15/02 MAR notice #17-165]

COMMENTS: [MEIC] A commenter stated that owners and operators should
plan for energencies. Sinply allowing themto avoid planning for those
ener genci es because they occurred suddenly is unacceptable. The burden shoul d
be on the owner or operator to prove that they were unable to predict the
energency event that resulted in increased air pollution. The Departnent woul d
t hen have discretion to determ ne whether the facility shoul d have pl anned
better, and whether the failure to plan had an inpact that deserves an
enforcenent action. Predicting the future is not perfect but it should be
encour aged. Likew se, the failure to even attenpt to reasonably foresee
possi bl e energenci es shoul d be di scouraged.

[Hol l and & Hart] Another commenter supported renoval of this |anguage.
The conmenter stated that the remainder of the rule makes it clear that the
exclusion is narromy drawn and avail abl e only when the | oss of power “causes,
or is likely to cause, an adverse effect on public health or facility safety.”
Asking a facility to al so denmonstrate that it could not have reasonably
predicted the energency is too burdensone and could further jeopardize safety.
In an emergency situation, the owner or operator needs to take the steps
necessary to secure the facility, not worry about whether they are first
required to obtain a pernmit.

OPTION 1 — renpove exenption

Response to coments: The Board has not adopted proposed New Rule
IV(1l) (f). The proposed rule, without the conditional exemption, would allow
the Department to take enforcement action against an owner or operator who
installs equipment under this provision and uses it in non-emergency
situations. This exclusion is narrowly drawn and available only when the loss
of power “causes, or is likely to cause, an adverse effect on public health
or facility safety.” Asking the owner or operator to also demonstrate that
they could not have reasonably predicted the emergency is too burdensome and
could further jeopardize safety. In an emergency situation, the owner or
operator needs to take the steps necessary to secure the facility, not worry
about whether they are first required to obtain a permit. An exenption from
permt requirenents for energency equi pnent in situations when the owner or
operator could have predicted the event causing the emergency would require
reassessnment of permtting determ nations potentially years after they have
been made.
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SUPPORT: DEQ Holland & Hart, MCA, WETA
RULE |V _MONTANA AIR QUALI TY PERM TS- - GENERAL EXCLUSI ONS

(1) A Mntana air quality permt is not required under [NEWRULE I11] for the
foll ow ng:

(a) through (e) remain the sane.

(f) emergency equipnent installed in industrial or comrercial facilities for
use when the usual sources of heat, power, or lighting are tenporarily unobtainable or
unavai |l able and when the |oss of heat, power, or lighting causes, or is likely to

cause, an adverse effect on public health or facility safety. Emergency equipment use
extends onl y to those uses that alleviate such adverse effects on public health or
faC|I|ty safety

(g) through (k) renmin the same.

OPTION 2 - | eave as proposed.

Response to comments: The Board has adopted the proposed conditiona
exenption | anguage. Omers and operators should plan for emergencies. Sinply
all owing themto avoid planning for those energenci es because they occurred
suddenly is unacceptable. The burden should be on the owner or operator to
prove that they were unable to predict the energency event that resulted in
i ncreased air pollution. The Departnment would then have discretion to
det erm ne whether the owner or operator should have better planned and whet her
the failure to plan had an inpact that warrants an enforcenent action
Predicting the future is not perfect, but it should be encouraged. Likew se,
the failure to even attenpt to reasonably foresee possible emergenci es shoul d
be di scour aged.

SUPPORTS: MEI C

| SSUE #4: Exenption for drilling rig stationary engi nes and
turbines that don’t have the potential to emit nore than 100 tons

per year (New Rule IV(1)(i)) [included in 8/ 15/02 MAR notice #17-165]

COWENTS: [MEIC] A commenter stated that it is illogical to exenpt any
facility frompermtting requirenents that has a potential to emt nore than
25 tons per year. This is not fair to all of the other facilities that have
the potential to emt between 25-100 tons per year

OPTION 1 - | eave as proposed.

Response to comments: The Board has adopted the rul e subsection as
proposed. This provision is found in the existing rules, and the proposed rule
makes the provision even nore stringent than the existing rule, which has been
approved by EPA.

SUPPORTS: DEQ

OPTION 2 — renove exenption [new proposal by Ml C.
Response to comments: The Board agrees and has stricken this exclusion
SUPPORTS: MEI C

RULE 1V MONTANA AIR QUALITY PERM TS--GENERAL EXCLUSIONS (1) A Mntana air
quality permt is not required under [New Rule Il11] for the follow ng:
(a) thr ough (h) renal n the sane.

(j) through (k) remain the same

| SSUE #5: De minims (New Rule V). Specific changes requested by EPA
are:
(1) Change 15 to 5 tons per year in New Rule V(1)(a).
(2) Change wording in New Rule V(1)(a)(i) to include “any statute” and
“the SIP" with other requirenments that can’t be viol ated.
(3) Change “startup or use” to “construction” in New Rule V(1)(d).

C:\ Docunents and Settings\ch5691\Local Settings\Tenporary I|nternet
Fi | es\ OLK4\ Crmt s- | ssuesQpti ons_REVdr. doc



(4) Change wording in New Rule V(2) regardi ng the placenent of the
phrase “emission limts or production limts in lieu of em ssion
[imts”; add “BACT/LAER requirenents for major or mnor sources” to
requi renents that can’'t be violated; and delete “Conditions in the
permt establishing emssion limts, or production limts in lieu of
emssion limts, may be changed or added under (1)(a), if the owner
or operator agrees to such changes or additions.”

(5) State should submit information regarding basis for exenption and
denonstrate conpliance w th NAAQS.

COMMENTS: [ EPA] EPA commented that New Rule V could allow violations of
maj or and m nor source preconstruction pernmitting requirenents, as well as the
Sl P.

[Hol l and & Hart] Another commenter stated that the de mininms rule (ARM
17.8.705(1)(r)) was incorporated, as it currently exists, into New Rule V. The
Board shoul d not change the proposed new de mininms rule, which nmerely
restates the existing rule, which was adopted after intense public
partici pation and debate.

OPTION 1 - | eave as proposed.

Response to comments: The Board has adopted the rule as proposed. In its
1999 de mnims rul enmaking, the Board submtted a response to EPA's concerns
that may be sunmarized as follows: "The de minims rule would not allow
violations of mmjor source pernmitting requirenents. The rule contains a
provision, ARM 17.8.705(1)(r)(i)(B), that specifies that any construction or
changed conditions of operation at a facility that would constitute a
nodi fication of a najor stationary source is not considered a de ninims
action." The Departrment is awaiting EPA's final action on the previously
submtted de minims rule, which is not being significantly changed in this
rul emaki ng. The rul e al so contains provisions that do not allow violation of
appl i cabl e anbient air quality standards or other rules.

SUPPORT: DEQ Holland & Hart, MCA, WETA

OPTION 2 - nmke sone of the changes requested by EPA

Response to coments: The Board has adopted the rule with
anmendnents to New Rule V(1)(a)(i) and (2). The Board believes that a de
mnims rule is appropriate. In its 1999 de mnims rul enmaki ng, the Board
submtted a response to EPA' s concerns that nmay be sunmarized as follows: "The
de minims rule wuld not allow violations of najor source permtting
requirenents. The rule contains a provision, ARM 17.8.705(1)(r)(i)(B), that
speci fies that any construction or changed conditions of operation at a
facility that would constitute a nodification of a major stationary source is
not considered a de minims action." The Departnent is awaiting EPA's fina
action on the previously subnitted de minims rule, which is not being
significantly changed in the proposed rul emaki ng. The rul e al so contains
provi sions that do not allow violation of applicable anmbient air quality
standards or other rules.

The rule applies only to projects that do not require a preconstruction
permt, therefore a 10-day notice prior to startup or use is adequate.

The Board agrees that it is appropriate to clarify that changes to
emssion limts may not violate any statute, rule or the SIP. However, the
Board does not believe it is necessary to separately identify best avail able
control technol ogy/l owest achi evabl e em ssion rate (BACT/LAER) requirenents
for major or mnor sources, because they are included in the rules and the
SIP, which already are cited in New Rule V(2).

The rule states that de mninis changes nay not cause or contribute to a
viol ation of any Montana anbient air quality standard (MAAQS) or NAAQS, and
this denponstration nust be nade with any de mininms change. Al so, the
Depart nent has anpl e conputer nodeling from previous projects (that were
submtted to EPA), that were nuch larger than the de minims level of 15 tons,
clearly denpnstrating conpliance with the MAAQS/ NAAGS.

SUPPORTS: DEQ
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RULE V. MONTANA AIR QUALITY PERM TS--EXCLUSION FOR DE MNIM S CHANGES (1) A
Montana air quality permt is not required under [NEWRULE I11] for de mninms changes
as specified bel ow

(a) remains the sane.

(i) any construction or changed conditions of operation at a facility that would
violate any condition in the facility's existing Mntana air quality pernmt, e+ any
applicable rule contained in this chapter, or the state inplenentation plan is
prohi bited, except as allowed in (2);

(ii) through (e) remain the sane.

(2) A Montana air quality pernmit may be amended pursuant to [ NEW RULE XV], for
changes nmade under (1)(a)(i) that would otherw se violate an existing condition in the
permt. Conditions in the pernmit concerning emission limts or production linmts in
lieu of emssion linmts, control equipnent specifications, operational procedures, or
testing, nonitoring, record keeping, or reporting requirements nmay be nodified if the
nodi fication does not violate any statute, rule, or the state inplenentation plan—

— and if the owner or operator

agrees to such éhanges or additions.

OPTION 3 - make all of the changes requested by EPA.

Response to comments: The Board agrees with EPA's conments and has made
t he suggested changes to New Rule V.

SUPPORT: EPA, MEIC

RULE V. MONTANA AIR QUALITY PERM TS--EXCLUSION FOR DE MNIM S CHANGES (1) A
Montana air quality permt is not required under [NEWRULE I11] for de mnims changes
as specified bel ow

(a) Construction or changed conditions of operation at a facility for which a
Montana air quality pernmt has been issued that do not increase the facility's
potential to emt by nore than 35 5 tons per year of any pollutant except:

(i) any construction or changed conditions of operation at a facility that
woul d violate any condition in any statute, the facility's existing Mntana air
quality permt, eF any applicable rule contained in this chapter, or the state
inmplenentation plan is prohibited, except as allowed in (2);

(ii) through (c) remain the sane.

(d) If notice is required under (1)(b), the owner or operator shall submt the
following information to the department in witing at |east 10 days prior to startup
er—use construction of the proposed de mininms change or as soon as reasonably
practicable in the event of an unanticipated circunstance causing the de mnims
change:

(d)(i) through (e) remain the sane.

(2) A Mntana air quality permt nmay be anended pursuant to [ NEW RULE XV], for
changes nade under (1)(a)(i) that would otherw se violate an existing condition in the
permt. Conditions in the permt concerning emission linmts or production linmts in
lieu of emission linmts, control equipnent specifications, operational procedures, or
testing, nonitoring, record keeping, or reporting requirements nay be nodified if the
nmodi fication does not violate any statute, rule, including BACT/LAER requirenents for
maj or _or minor sources, or the state inplementation plan. HH t i

| SSUE #6: Clarify or further define “shakedown procedures” in New
Rule VI (4) (i) [New proposal by MEIC|

COWENT: A commenter suggested that the Board define the term “shakedown
procedures,” used in New Rule VI (4)(i).

OPTION 1 - | eave as proposed.

Response to comment: The board has not nade this suggested revision.
The Board does not believe that it is necessary to define “shakedown”
procedures in New Rule VI(4)(i) because these procedures are described in each
permt application.

SUPPORTS: DEQ

OPTION 2 — add | anguage as suggested by conmenter.
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Response to comment: The Board agrees that the neani ng of “shakedown
procedures” in New Rule VI(4)(i) is unclear and should be further defined or
clarified. [Comenter did not suggest specific |anguage]

RULE VI NEW OR MODI FIED EM TTING UNITS--PERM T APPLI CATI ON REQUI REMENTS (1)
t hrough (4)(h) remain the sane.

(i) a description of shakedown procedures to the extent shakedown is expected
to affect em ssions, and the anticipated duration of the shakedown period for each new
or modified emtting unit; [language would be added here]

(j) through (7) remain the samne.

* * * * *

| SSUE #7: Consideration of past conpliance (New Rule VII(4))
[included in 8/15/02 MAR notice #17-165]

COWENTS: [Holland & Hart] A commenter stated that the follow ng
underlined | anguage in New Rule VI1(4) nay create an anbiguity that coul d be
construed to allow or even require the departnment to withhold or condition a
permt based on prior conpliance issues conpletely unrelated to the permt
bei ng i ssued: “The departnment shall issue a Montana air quality pernmt for
the followi ng unless the departnment denpnstrates that the emtting unit does
not operate or is not expected to operate in conpliance with applicable rules,
standards, or other requirenents. The conmenter stated that this issue was
raised in a permt appeal a year ago based on simlar |anguage in ARM
17.8.710(4) and that the Departnent’s position was that permtting and
enforcenent are separate functions and the Departnent could not condition or
reject a permt based solely on past conpliance issues. The hearing exam ner
in that appeal agreed, and deleting the |anguage in question would clarify
this issue.

[ MEI C Another commenter stated that the burden should not be on the
Departnent to prove that an “emtting unit does not operate or is not expected
to operate in conpliance with applicable rules, standards, or other
requi renents.” The burden should be placed on the owner or operator. The
Depart nent should not issue a permt unless the applicant proves that the
emtting unit does operate in conpliance with the rules, standards and other
requi renents. The commenter stated that deleting the |anguage that allows the
Departnent to consider a facility’'s failure to conply with air quality laws in
the past would be shortsighted and potentially environnental ly damagi ng. The
Department would be remiss in its duties to maintain and i nprove a clean and
heal thful environment if it failed to look at a facility's conpliance record.
Past conpliance could very well indicate the inability to conply in the
future.

OPTION 1 - renobve | anguage.

Response to comments: The Board has del eted the | anguage in question
Permtting and conpliance are separate functions, and past conpliance is not
presently a factor in issuance of a new permt. The clarification is
consistent with current inplenmentation. The Department will still be required
to determ ne whether the applicant has adequately denonstrated that the
proposed new or altered emtting unit is expected to operate in conpliance
with applicable requirenents.

SUPPCRT: DEQ Holland & Hart, MCA

RULE VI1 CONDI TI ONS FOR | SSUANCE OR DENTAL OF PERM T (1) through (3) remain the

sane.
(4) The departnment shall issue a Mntana air quality permit for the foll ow ng
unl ess the departnment denonstrates that the emitting unit dees—not—eperate—or is not
expected to operate in conpliance wth applicable rules, standards, or other
requi rements:
(5) through (8) remain the sane.

OPTION 2 - | eave as proposed.

Response to comments: The Board believes that it is appropriate to
consider a facility's past conpliance when issuing a permt for a new or
altered enitting unit at the facility. Past nonconpliance could very well
indicate a facility's inability to conply in the future, and the Depart nment
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should not issue a pernit unless the owner or operator proves that the
emtting unit operates in conpliance with air quality requirenents.
SUPPORTS: MEI C

* * * * *

| SSUE #8: Increase 15-day public coment period to 30 days (New
Rul e XlI)

COMMVENTS: [ EPA] EPA comented that it is concerned that the rules would
provide for only a 15-day public review of prelininary deterninations on
permts. This timeframe is too short for the public and EPA to provide
conments, particularly for conplex pernitting actions.

EPA commented that it approved the existing 15-day comment period into
the SI P over 20 years ago. Although EPA regulations normally require that SIPs
i nclude a 30-day comment period for pernit actions, federal regulations (40
CFR 51.161(b) and (c)) provide discretion to approve a shorter conment period
when existing state rules already included a conment period | ess than 30 days.
EPA exercised this discretion in approving Mntana' s 15-day comment peri od.
However, this short comment period has caused EPA problems on a nunber of
occasi ons. EPA has found it difficult to adequately review and comrent on the
Departnment’s prelinmnary permt determ nations, particularly when conpl ex
i ssues have been involved or when EPA has had mi sunderstandings with the
state. EPA stated that, given its own difficulties, EPA questions whether this
conment period provides adequate opportunity for conment by other federa
agenci es, other affected states, and the public. EPA noted that, when the
Board proposed revisions to the permitting rules on February 14, 2002, EPA
expressed concerns regarding the 15-day comment period and asked that it be
| engt hened to 30 days.

EPA commented that it recently received a petition from Environnenta
Def ense and Land and Water Fund of the Rockies that, anbng other things,
al l eges that the 15-day comment period is i nadequate and denands that EPA
issue a SIP call requiring the state to revise the cormment period to at | east
30 days. EPA stated that it has not nade a decision yet regarding this request
for a SIP call or any other aspect of the petition, but the current rul emaking
of fers an opportunity to resolve this concern

EPA commented that it understands the 15-day comrent period may be
consi dered necessary due to the Montana statutory requirenment that a fina
deci sion be nade within 60 days after receipt of a conplete permt
application. EPA stated that it does not believe this tine constraint should
dictate the length of the public coment period because it is essential that
adequat e opportunity for public coment be provided regardl ess of state-

i nposed deadl i nes on permt issuance. EPA stated that it al so questions

whet her 60 days is adequate to conplete conplex permitting actions. EPA stated
that it’'s regulations (40 CFR 51.166(q)) require only that a prelimnary
determ nation on a PSD pernit be issued within one year after receipt of a
conplete permit application, and EPA's experience indicates that permt
applications often raise conplex issues that require significantly nore than
60 days to adequately address. EPA stated that it recognizes that a change to
the 60-day period may require | egislative action

[Hol land & Hart] Another commenter stated that the rules do not envision
t hat EPA or nmenbers of the public wait until issuance of a prelimnary
determ nati on before taking part in the permt process. As soon as an
application for a permt is filed, the applicant must publish notice of the
application. The application and any supporting docunents are available to the
public while the Departnent undertakes its conpl eteness deternmination. If the
public has concerns about the permt application then, they can share those
concerns with the Departnment. By the tine the prelimnary determnation is
i ssued, forty days or nore after the application is filed, interested parties
shoul d be very fanmiliar with the issues raised by the pernmit. The comenter
stated that, for these reasons, 15 days is a reasonable tine within which to
provide fornmal coments. The conmenter also stated that the 15-day public
comment period is a large issue that may require a |l egislative solution
out side of the scope of this rulenaking. It should not be separated out and
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changed wi thout regard to the total pernmitting schedule. This is not the
appropriate occasion for a selective change.

[ MEI C] Anot her comenter stated that it objects to the excessively short
15-day public comrent period on prelimnary determ nations for pernmits and the
15-day appeal period for a final decision. The comenter stated that it is
clear that the federal PSD programrequires a |onger public comrent period. A
maxi mum of 15 days to conment on conpl ex technical, legal and scientific
aspects of permt applications is sinply insufficient.

OPTION 1 - | eave as proposed.

Response to comments: The Board has not nade the suggested revision. 40
CFR 51.161(c) states that: "Were the 30-day comment period required in
par agraph (b) of this section would conflict with existing requirenents for
acting on requests for permission to construct or nodify, the State may submt
for approval a comment period which is consistent with such existing
requirenents." The 15-day conmment period in the proposed rule is the sane as
in the existing rule, which has been subnmtted to, and approved by, EPA. The
preconstruction permtting process begins with submttal of an application and
publication of a legal notice by the applicant. Notice of permt applications
is placed on the Departnent’s web site, providing additional opportunities for
public participation. The Departnment has 30 days in which to determ ne whether
an application is conplete. If it is inconplete, the Departnent notifies the
appl i cant, who nust correct the deficiencies and resubmt the application, and
t he 30-day review period begins again. During the review periods, the public
may submit comments to the Departnent. Foll owi ng the 30-day conpl et eness
revi ew period, the Department nmust issue its prelimnary determ nation (PD) on
the application. The PDis a draft permt that is available for conrent during
a period not to exceed 15 days fromthe date it is mailed. The PDis also
avai |l abl e on the Departnment’s web site. Wen the coment period has ended, the
Department issues its final decision, which nust be nade within 60 days after
the permt application was subnitted. The decision is not final until 15 days
have el apsed wi thout a request for a hearing on the decision. If such a
request is filed, the final decision is stayed until the conclusion of the
hearing and the issuance of a final decision by the Board. The Board believes
there is anple opportunity for public participation in the permtting
process.

SUPPORT: DEQ Holland & Hart, MCA, WETA

OPTION 2 — increase public conment period to 30 days.

Response to comments: The Board believes that the 15-day public coment
period is too short for the public and EPA to provide comments, particularly
for conplex permtting actions, and the Board has revised the rule to provide
a 30-day coment period.

SUPPORT: EPA, MEIC

RULE XI REVIEWCOF PERM T APPLI CATIONS (1) through (3) remain the same.

(4) After naking a prelimnary deternination, the departnment shall notify those
menbers of the public who requested such notification subsequent to the notice
required by [NEW RULE VI] and the applicant of the departnent's prelimnary
det er m nati on. The notice nust specify that coments may be submitted on the
information submitted by the applicant and on the departnent's prelimnary
determi nation. The notice nust al so specify the foll ow ng:

(a) that a conplete copy of the application and the departnent's anal ysis of the
application is available from the department and in the air quality control region
where the emitting unit is |located

(b) the date by which all comrents on the prelinmnary determ nation nust be
submitted in witing, which nust be within 45 30 days after the notice is mailed; and

(c) through (5) remain the same.

* * * * *

OTHER | SSUES - EPA COMVENTS

| SSUE #9: Change from“shall” to “may” in the BACT definition
(New Rule 11(1))
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COMMENTS: EPA commented that the change from*“shall” to “may” in the
BACT definition (New Rule 11(1)) is inconsistent with the federal definition
of BACT (40 CFR 51.166(b)(12)), and appears to be a relaxation of existing
rules in the SIP. EPA stated that this could be addressed by revising the rule
to indicate that it does not apply to mmjor source permtting.

O her commenters expressed general opposition to adding | anguage stating
that this definition does not apply to other subchapters.

OPTION 1 — | eave as proposed.
Response to comments: The Board has not nmade the suggested revision

The | anguage was changed to conformto Montana' s current bill-drafting
requi renents, and was not intended to change the neaning of, or rel ax,
existing rules in the SIP. New Rule Il explicitly states that the definitions

contained in that rule are “for the purposes of this subchapter.”
SUPPORT: DEQ Holland & Hart, MCA, WETA

OPTION 2 — revise as suggested by EPA

Response to comments: The Board agrees and has added | anguage to the
definition of BACT in New Rule 11 (1) to clearly indicate that the definition
applies only to subchapter 7 of the rules.

SUPPORTS: EPA

RULE Il DEFINITIONS For the purposes of this subchapter: (1) "Best available
control technol ogy (BACT)" neans an enmission limtation (including a visible emnssion
standard), based on the maxi mum degree of reduction for each pollutant subject to
regul ation under 42 U S.C. 7410, et seq. or 75-2-101, et seq., MCA that would be
emtted from any proposed emitting unit or nodification which the departnent, on a
case-by-case basis, taking into account energy, environnental, and econom c inpacts
and other costs, determines is achievable for such enmtting unit or nodification
through application of production processes or available nethods, systens, and
techniques, including fuel cleaning or treatnment or innovative fuel conbustion
techniques for control of such contam nant. In no event may application of BACT
result in emssion of any regulated air pollutant that would exceed the enissions
allowed by any applicable standard under ARM Title 17, chapter 8, subchapter 3, and
this subchapter. If the department determines that technological or econonic
limtations on the application of neasurenment nmethodology to a particular class of
emitting units would nake the inposition of an enission standard infeasible, it may
instead prescribe a design, equipment, work practice, or operational standard or
conbination thereof, to require the application of BACT. Such standard must, to the
degree possible, set forth the em ssion reduction achievable by inplenentati on of such
desi gn, equi prent, work practice or operation and rmust provide for conpliance by neans
that achieve equivalent results. This definition applies only to this subchapter and
is not intended to apply to ARMTitle 17, chapter 8, subchapters 8 9, and 10.

(2) through (15) renmin the sane.

* * * * *

| SSUE #10: Definition of “construct” or “construction” (New Rul e
11(2))

COWMENTS: EPA commented that the new rules do not clearly indicate how
they apply to najor source pernmitting. The definition of “construct” or
“construction” in New Rule 11(2)includes the phrase “a reasonabl e period of
time for startup and shakedown.” Because of this phrase, New Rule I1(2) is not
consistent with the sane termused in najor source pernitting. EPA comrented
that the Board should revise this definition to indicate that it does not
apply to sources subject to subchapters 8, 9 or 10.

O her commenters expressed general opposition to adding | anguage stating
that this definition does not apply to other subchapters.

OPTION 1 — add | anguage.

Response to coments: The Board agrees and has added | anguage to New
Rule 11(2) to clarify that the definition of “construct” or “construction”
applies only to subchapter 7 and not to subchapters 8, 9 or 10.

SUPPCRT: DEQ, EPA, MEIC
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RULE ||l DEFINITIONS For the purposes of this subchapter: (1) remains the sane.
(2) "Construct™ or "construction"” includes a reasonable period of tine for
startup and shakedown and neans:
(a) initiation of on-site fabrication, erection, or installation of an emtting
unit or control equipment including, but not linted to:
installation of building supports or foundations;
) laying of underground pipework; or
i)construction of storage structures; or
the installation of any portable or tenporary equi pment or facilities.
This definition applies only to this subchapter and is not intended to apply
to ARMTitle 17, chapter 8, subchapters 8, 9, and 10.
(3) through (15) remain the sane.

(
(i
(
(
(

OPTION 2 - | eave as proposed.

Response to comments: The Board has not nade the suggested revision
New Rule Il explicitly states that the definitions contained in that rule are
“for the purposes of this subchapter”. Therefore, the definition of
“construct” or “construction” would not apply to subchapters 8, 9 or 10, and
t he additional |anguage is unnecessary.

SUPPORT: Hol I and & Hart, MCA, WETA

* * * * *

| SSUE #11: Definition of “facility” (New Rule 11(6))

COWENTS: EPA commented that, in the definition of “facility” in New
Rule 11(6), the phrase “that contributes or would contribute to air pollution”
may not be as restrictive as the phrase “that emts or has the potential to
emt air pollution.” EPA stated that someone may enit air pollution but
bel i eve they do not contribute to air pollution. Therefore, the phrase “that
contributes or would contribute to air pollution” should be replaced with
“that emits or has the potential to emit air pollution.”

Anot her comenter agreed with EPA, stating that the phrase “that
contributes or would contribute to air pollution” is a far nore subjective
determ nation than the original |anguage, “that emts or has the potential to
emt.”

OPTION 1 — change | anguage as suggested by EPA.

Response to comments: The Board agrees that a facility should be
regulated if it has the potential to emt air pollution, even if it does not
cause or contribute to air pollution

SUPPORT: DEQ EPA, MEIC

RULE 11 DEFINITIONS For the purposes of this subchapter: (1) through (5)
remai n the sane.

(6) "Facility" neans any real or personal property that is either stationary or
portable and is located on one or nore contiguous or adjacent properties under the
control of the same owner or operator that—econt+ributes—or—would—contribute to—air

ion— and that emits or has the potential to emit any air pollutant subject to
regul ation under the Clean Air Act of Mntana or the Federal Cean Air Act, including
associ ated control equipnment that affects or would affect the nature, character,
conposition, amount, or environmental inpacts of air pollution and that has the sane
two-digit standard industrial classification code. A facility may consist of one or
more emtting units.

(7) through (15) renmin the sane.

OPTION 2 - | eave as proposed.

Response to comments: The Board does not agree that the |anguage in New
Rule 11(6) is less restrictive than the |anguage suggested by EPA and the
Board has not made the suggested revision

SUPPORT: Hol I and & Hart, MCA, WETA

* * * * *
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| SSUE #12: Definition of “routine maintenance, repair, or
repl acenent” (New Rule 11(14))

COMMENTS: [ EPA] EPA commented that, in New Rule 11(14), the definition
of “routine naintenance, repair, or replacenent”, does not clearly indicate
how it applies to najor source pernitting. EPA comented that, for major
source permtting, determ ning whether an action constitutes routine
mai nt enance, repair, or replacenent is case-specific and the term cannot be
general |y defined. Based on past determinations, routine activity has a narrow
scope and, generally, applies only to actions that are regul ar, customary, and
repetitious and undertaken as standard practice to maintain a facility inits
present condition. The determ nation of whether a proposed nodification is
“routine” must take into consideration the nature, extent, purpose, frequency
and cost of the work, as well as any other relevant factors. EPA commented
that the proposed definition for “routine mai ntenance, repair, or replacenment”
woul d not assure that all appropriate factors are considered, and the
definition should be revised to indicate that it does not apply to sources
subj ect to subchapters 8, 9 or 10.

[ MEI C Another commrenter agreed with EPA's comments, stating that this
shoul d be a narrow y-defined provision where determ nati ons are nmade on a
case- by-case basis.

[Hol land & Hart] Another commenter stated that EPA s suggested | anguage
shoul d not be included. The commenter stated that the definition is not
nmutual |y exclusive with a case-by-case review, and that the definition would
provi de specific guidance while still allowing flexibility for a case-by-case
determ nati on. The commenter stated that, under EPA s approach, an action
m ght clearly be “routine naintenance,” as defined under subchapter 7, but be
considered a nodification requiring a PSD or nonattai nnent area NSR permt
under subchapters 8 through 10.

OPTION 1 — change | anguage as suggest ed.

Response to comments: The Board agrees that routine naintenance, repair
and replacenment should be interpreted on a case-by-case basis, and the Board
has revised New Rule 11(14) as suggested by EPA

SUPPORT: DEQ EPA, MEIC

RULE 11 DEFINITIONS For the purposes of this subchapter: (1) through (13)
remai n the sane.

(14) "Routine maintenance, repair, or replacenment” neans any action taken upon
an emtting unit by the owner or operator that is necessary on a periodic basis to
assure proper operation of the emtting unit.

(a) The termroutine does not include activities that:

(i) have associated fixed capital costs in excess of 50% of the fixed
capital cost necessary to construct a conparable, entirely new enmtting unit;

by (ii) change the design of the emtting unit, including associated control
equi pnent; or

(iii) increase the potential to enmit of the emtting unit.

(b) This definition applies only to this subchapter and is not intended to apply

to ARMTitle 17, chapter 8, subchapters 8 9, and 10.
(15) remmins the sane.

OPTION 2 - |l eave as proposed.

Response to comments: The Board has not nmade the suggested revision
New Rule Il explicitly states that the definitions contained in that rule are
“for the purposes of this subchapter”. Therefore, the definition of “routine
mai nt enance, repair, or replacenent” would not apply to subchapters 8, 9 or
10. If there was an express provision in subchapters 8, 9, or 10 that was
different fromthe provisions of subchapter 7, the suggested additional clause
m ght be appropriate. However, there is no contrary provision, and the
suggest ed | anguage i s not necessary.

SUPPCRT: Hol l and & Hart, MCA, WETA

* * * * *

C:\ Docunents and Settings\ch5691\Local Settings\Tenporary I|nternet
Fi | es\ OLK4\ Crmt s- | ssuesQpti ons_REVdr. doc



15

| SSUE #13: Increasing 5 tons to 15 tons of em ssions for asphalt
concrete plants ... (New Rule I11(1)(b))

COMMVENT: EPA conmented in opposition to New Rule 111 (1)(b), which would
exclude fromthe pernit requirenment asphalt concrete plants, mneral crushers
and m neral screens that have the potential to emt nore than 15 tons per year
of any airborne pollutant, other than |ead, regul ated under the air quality
rul es. EPA commented that the existing ARM 17.8.705(1)(0) requires a permt
for these same sources when they have the potential to enit nore than 5 tons
per year, and that the proposed new rule would be a relaxation of the existing
Sl P.

OPTION 1 - |l eave as proposed.

Response to comment: The Board has not nade the suggested revision. The
new rule 1s intended to nmake the requirenent consistent wth the other
permtting thresholds in the subchapter and is nore stringent than federa
requi renents. The asphalt concrete plants, mneral crushers, and ninera
screens currently being pernmitted will still require an air quality permt.
Therefore, the nunber of these facilities required to obtain pernits wll not
be fewer. Also, this rule is nmore stringent than the previous, EPA-approved
rul e, because the permtting threshold for mneral screening operations has
been | owered from 25 tons per year to 15 tons per year

SUPPORT: DEQ

OPTION 2 — revert to original |anguage.

Response to comment: The Board agrees that an air quality permt should
be required for asphalt concrete plants, mneral crushers, and m neral screens
with the potential to emit 5 tons per year or nore, and the Board has nmade the
suggest ed revision.

SUPPORTS: EPA

RULE 11 MONTANA AIR QUALITY PERM TS--WHEN REQUI RED (1) Except as provided in
[NEW RULE IV and V], a person may not construct, install, modify, or operate any of
the following without first obtaining a Mntana air quality permt issued by the
depart nent:

(a) renains the sane.

(b) asphalt concrete plants, mneral crushers, and mineral screens that have the
potential to emt nore than 45 5 tons per year of any airborne pollutant, other than
lead, that is regulated under this chapter;

(c) through (5) remain the sane.

* * * * *

| SSUE #14: Ceneral exclusion for energency equi pment (New Rul e

V(1) (f))

COMMVENTS: EPA commented that New Rule I'V(1)(f), a general exclusion from
permitting for energency equiprment installed in industrial or commercia
facilities, does not clearly indicate howit applies to nmajor source
permtting. EPA conmmented that, because there would not be any restrictions on
size or enissions or the duration of time energency equi prent coul d be used,
ener gency equi pnent excluded frompermtting in subchapter 7 could be a najor
source subject to major source permtting. EPA commented that this exclusion
shoul d be revised to indicate that it does not apply to sources subject to
subchapters 8, 9 or 10.

O her commenters expressed general opposition to adding | anguage stating
that this exclusion does not apply to other subchapters.

Anot her comenter agreed with EPA's comments, stating that there should
be linmtations on the size, em ssions and duration of time enmergency equi prent
i s used.

OPTION 1 — change | anguage as suggest ed.
Response to comments: The Board agrees that the rule should state that
the exclusion frompernitting for energency equi pment does not exenpt the
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equi prent from neeting the requirenments of subchapters 8, 9 or 10, if
appl i cabl e.
SUPPORT: DEQ EPA, MEIC

RULE |V MONTANA AIR QUALITY PERM TS- - GENERAL EXCLUSI ONS

(1) A Montana air quality permt is not required under [NEW RULE II1] for the
foll ow ng:

(a) through (e) remain the sane.

(f) enmergency equiprment installed in industrial or conmercial facilities for use
when the usual sources of heat, power, or lighting are tenporarily unobtainable or
unavai l able and when the |oss of heat, power, or lighting causes, or is likely to
cause, an adverse effect on public health or facility safety. Emergency equi pnent use
extends only to those uses that alleviate such adverse effects on public health or
facility safety. A permit is not required for emergency equiprment as long as the
facility was unable to reasonably predict the event that caused the enmergency;. This
exclusion does not exenpt any facility from conplying with applicable rules in ARM
Title 17, chapter 8, subchapters 8 9, and 10;

(g) through (k) remain the sane.

OPTION 2 - | eave as proposed.

Response to comments: The Board has not made the suggested revision. The
exclusion for energency equipnent is nmerely a clarification of the existing
rul e, which has been approved by EPA. This exclusion applies only when it is
necessary to use energency equipnment to alleviate threats to public health or
facility safety, and enissions from energency equi pmrent woul d not adversely
effect the environnent.

SUPPCRT: Holland & Hart, MCA, WETA

* * * * *

| SSUE #15: Provisions allow ng 5-year extension of effective date
in permt or 3-year upper limt on expiration date of a permt
(New Rules VII(2) and XI11(2))

COWENTS: EPA commented that New Rules VII(2) and XI11(2), which would
allow for a 5-year extension of the specified effective date for a permt or a
3-year upper lint on the expiration date of a pernit when construction or
installation has not occurred, respectively, would not clearly indicate how
they apply to nmajor source pernitting and would be inconsistent with
requirenents for major source permtting. EPA commented that PSD requirenents
in 40 CFR 52.21(r)(2) specify that a PSD pernmit expires after 18 nonths and
that New Rules VI1(2) and XI11(2) should be revised to indicate that they do
not apply to sources subject to subchapters 8, 9 or 10.

Anot her coment er expressed general agreement with EPA's coments.

O her commenters expressed general opposition to addi ng | anguage stating
that these provisions do not apply to other subchapters.

OPTION 1 - add language to New Rules VII and XIIl to clarify
that these provisions apply only to subchapter 7 and not to
subchapters 8, 9 or 10.

Response to comments: The Board agrees and has nmade the suggested
revi si ons.

SUPPORT: DEQ EPA, MEIC

RULE Vi1 CONDI TIONS FOR | SSUANCE OR DENIAL OF PERM T (1) through (8) remain the

sane.
(9) These provisions apply only to this subchapter and are not intended to apply
to ARMTitle 17, chapter 8, subchapters 8, 9, and 10.

RULE XI'I1 DURATION OF PERM T (1) and (2) remain the sane.
(3) These provisions apply only to this subchapter and are not intended to apply
to ARMTitle 17, chapter 8, subchapters 8, 9, and 10.

OPTION 2 - | eave as proposed.
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Response to comments: The Board has not nmde the suggested revision. The
Department requires an updated BACT anal ysis and any ot her appropriate
anal ysis before extending or reissuing a pernmt. The one-year to three-year
construction conmencenent requirenent in New Rule XI1(2) is sufficient to
i mpl enent Montana's BACT requirement for mnor sources. ARM 17.8.819 contains
requi renents applicable to BACT determ nations for PSD permts that are
sufficient to neet the requirenments of 40 CFR 52.21(r)(2) and 51.166())(4).
The rul es have been made nore stringent by adding the three-year time limt
for comencenent of construction. This will not replace PSD requirenents for
PSD sources (i.e., the 18-nonth lint applies to PSD sources but not to non-
PSD sources).

SUPPORT: Hol Il and & Hart, MCA, WETA

* * * * *

| SSUE #16: “State-only” conditions in permts (New Rule VII(5))

COMMENTS: [ EPA] EPA commented in opposition to New Rule VII(5), which
woul d provide for identification of “state-only” conditions in a Montana air
quality permt that would not be federally enforceable. EPA comrented that,
currently, ternms in permts issued under a Sl P-approved pernit program(e.g.
permts issued under subchapter 7) are federally enforceabl e. EPA conmented
that, before it could approve this provision, a justification as to why
certain provisions do not warrant federal (and citizen) review and
enforceability would need to be submitted with the rule revision. EPA
commented that the state should also denonstrate in the subnittal that the
proposed state-only terns woul d not hanper the ability of the state to enforce
t he S| P-approved aspects of NSR pernits. EPA questioned the types of
provi sions the state woul d consider as being not federally enforceable, and
EPA stated that, without nore details on how this particul ar change woul d be
i mpl enent ed, EPA has potential backsliding concerns under Section 110(1) of
the Federal Clean Air Act.

[Hol l and & Hart] Another commenter stated that, when the Departnent
i ssues an operating permt to a nmgjor source, it identifies the rules that are
“state-only” and that are not federally enforceable. The comrenter stated that
these are rules that the state has adopted of its own accord, that are not
subj ect to EPA interpretation, guidance, or oversight, and that are not
included in the SIP. The proposed rules would include a provision sinlar to
that currently found in the operating permt rules whereby the Departnent
specifically 1dentifies state-only rules in the pernit. These are rules
adopted by the state that do not require federal approval and that are not
necessary for federal approval of the state’s program so these rules should
be enforceable only at the state level. The comenter stated that Montana
coul d have adopted a conpletely separate permitting programfor state-only
rul es, and that such a pernmitting programwoul d not be subject to EPA
approval . However, requiring applicants to secure another permt for state-
only permts woul d be undesirable and would not be an efficient approach to
the permtting process.

OPTION 1 — | eave as proposed.

Response to comments: The Board has not nade the suggested revision
The Board has adopted certain requirenents that are nore stringent than
federal requirenents and that are designed to protect Montana's environnent by
addressing its own uni que needs. These rules are not intended to be part of
the SIP and intentionally have not been submitted to EPA for inclusion in the
SIP. State standards that are stricter than federal standards do not
conprom se the integrity of the SIP, and "backsliding" will not occur. The
Board does not believe it is necessary to adopt a separate permtting program
for these conditions, and believes it is appropriate to place themin air
quality permits issued by the Departnent. During the permitting process, EPA
and ot her concerned persons will have the opportunity to ensure that the
Departnment correctly applies the state-only designation

SUPPORT: DEQ Holland & Hart, MCA, WETA
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OPTION 2 — Renpbve | anguage.

Response to comments: The Board agrees with EPA's concern that the
proposed state-only permit ternms mght hanper the state’'s ability to enforce
t he Sl P-approved aspects of its pernits, and the Board has del eted the
provi si on.

SUPPCORTS: EPA

RULE VI I CONDI TIONS FOR | SSUANCE OR DENTAL OF PERM T (1) through (4) remain
t he sane.

federal—taw-
(6) through (8) remain the sane.

* * * * *

| SSUE #17: Revocation of “any portion of a permt” (New Rule
XIV(1))

COWMENTS: EPA commented that, under New Rule XV, which would allow the
Departnent to “revoke a permt or any portion of a permt upon witten request
of the permttee . . .” applicable provisions night be inadvertently revoked
at the request of the permttee. EPA commented that the proposed rule should
be revised to indicate that pernmittee-initiated revocations can be approved
only if the provisions to be revoked are not applicable requirenents of
subchapters 7, 8, 9 or 10.

O her commenters expressed general opposition to adding | anguage stating
that this provision does not apply to other subchapters.

OPTION 1 - add language to indicate that provisions revoked are
not applicable requirenments of subchapters 8, 9 or 10.

Response to comments: The Board agrees and has nmade the suggested
revision.

SUPPORT: DEQ EPA

RULE XIV REVOCATION OF PERMT (1) The departnent nay revoke a Montana air
quality permt or any portion of a permt upon witten request of the pernmttee, if
revocation will not violate any requirement of ARMTitle 17, chapter 8, subchapters 8,
9, and 10; or for violation of any requirement of the Clean Air Act of Mntana, rules
adopted under that Act, the Federal Cean Air Act and rules requl ations pronul gated
under that Act (as incorporated by reference in [NEW RULE XVII]), or any applicable
requirement contained in the Mntana state inplementation plan (as incorporated by
reference in [NEWRULE XVII]).

(2) through (5) remain the same.

OPTION 2 - | eave as proposed.

Response to comments: The Board has not nade the suggested revision. It
is appropriate to revoke portions of permts that are no | onger applicable due
to changing conditions at the facility. Wile sone portion of a pernit nay be
revoked, the permt as a whole still must neet any underlying applicable
regul ations. Also, unless partial revocation neets the requirenents for an
adm ni strative anmendnent, the Departnment will be required to follow the
procedures for new permits or permt nodifications.

SUPPORT: Hol l and & Hart, MCA, WETA

* * * * *

| SSUE #18: Public review requirenents for adm nistrative
anmendnents to permts (New Rule XV(1))
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COWENTS: EPA commented that, although New Rule XV(1)(b) would all ow
adm ni strative amendnents to permits only when there is no increase in
em ssions, EPA is concerned that sone adm nistrative permt anmendnments shoul d
be subject to public review. Concerning amendnents that would not affect
em ssion limts, EPA suggested revising the rule to indicate that the
Depart nent nmay nake an admi ni strative anendnment *“ provi ded the anmendnent
does not violate any requirenent of an applicable statute, rule or State
| mpl enentation Plan or effect the enforceability of an emi ssions limt . .

"  EPA comented that changes could effect the enforceability of an em ssions
limt, for exanple, changes in testing and nmonitoring nethods, frequency of
testing, and reporting requirenents. EPA conmented that it al so suggests
public review requirenents for admnistrative anendnments that result in
decreases in em ssions. EPA commented that any anendnent that decreases an
emssion limt, for exanple, to create a synthetic m nor source or to avoid
ot her requirenents, should go through public review for the lint to be
federal ly enforceable.

O her commenters expressed general opposition to addi ng | anguage stating
that this provision does not apply to other subchapters.

OPTION 1 - add language to New Rule XV(1) to clarify that
admi ni strative anendnents may not violate any requirenments of
subchapters 8, 9, or 10.

Response to comments: The Board agrees that the rule should state that
adm ni strative amendnents nmay not violate any requirenents of subchapters 8,
9, or 10, and the Board has made this suggested revision

SUPPCRTS: DEQ

RULE XV ADM NI STRATI VE AMENDMENT TO PERM T (1) The departnment may anend a
Montana air quality permit, or any portion of a permt, for the follow ng reasons, if
the amendnent does not violate any requirenent of ARM Title 17, chapter 8, subchapters
8, 9, or 10:

(a) through (4) remain the sane.

OPTION 2 - add EPA' s suggested | anguage.

Response to comments: The Board agrees that, even though there nmay not
be any increase in em ssions, certain permt anmendnents should receive public
review in order for the linmts to be federally enforceable, and the Board has
made t his suggested revision.

RULE XV ADM NI STRATI VE AMENDMENT TO PERM T (1) The department may anend a
Montana air quality permit, or any portion of a permt, provided the anendnent does
not violate any requirenment of an applicable statute, rule or State Inplenentation
Plan or effect the enforceability of an enmissions limt, for the foll ow ng reasons:

(a) through (4) remain the sane.

~ Note: The comenter did not provide |anguage for requiring public
revi ew.

OPTION 3 - | eave as proposed.

Response to comments: The Board has not nade the suggested revisions.
The | anguage in the proposed rule is the sane as in the current, EPA-approved,
rule. It is not necessary to grant EPA or the public appeal rights for
adm ni strative amendnents that have no substantive effects on the permt or
the environnent. If EPA or the public believe they have been substantively
af fected by the Departnent's action on an admi nistrative amendnent, they have
judicial renedies.

SUPPORT: Hol Il and & Hart, MCA, WETA

* * * * *

| SSUE #19: Permt transfer of |ocation (New Rule XVI(3))

COMMENT: EPA commented that, under New Rule XVI(3), which would all ow
transfer of ownership and/or location of a permt if the Departnent does not
approve, conditionally approve, or deny the transfer within 30 days after
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recei pt of a notice of intent to transfer, a source nay inappropriately
relocate in an area that would jeopardi ze attai nment of the NAAQS. EPA
comented that the rule should be revised to read that the transfer woul d be
deermed approved “except for transfers of locations to areas where a source
coul d cause or contribute to violations of the NAAQS. "~

OPTION 1 - add | anguage.
~ Response to comment: The Board agrees and has nade the suggested
revision.
SUPPORT: DEQ EPA

RULE XVI TRANSFER OF PERMT (1) and (2) renain the sane.

(3) The department may not approve or conditionally approve a pernit transfer if
approval would result in a violation of the Clean Air Act of Mntana or rules adopted
under that Act, including the anbient air quality standards. If the department does
not approve, conditionally approve, or deny a permt transfer within 30 days after
receipt of a conplete notice of intent to transfer, as described in (1)(a) or (2), the
transfer is deened approved, except for transfers of a permt to areas where a source
could cause or contribute to violations of the NAAGQS.

OPTION 2 - | eave as proposed.

Response to comment: The Board has not nade the suggested revision
Permts for portable sources are witten in such a manner as to conply with
applicabl e requirements regardl ess of |ocation of the source. Because no
substantive requirenents are involved, approval of a pernmit transfer is not

necessary.
* * * * *

| SSUE #20: Editorial coments.

COMMVENTS: EPA submitted the foll owi ng suggested minor clerica
amendnent s:

Comment 1: In New Rule 11(8)(a) and (c), the reference to New Rule IV
should be to New Rule V.

Conmment 2: In New Rule 11(8)(b), the reference to New Rule Il should be
to New Rule I11.

Comment 3: In New Rule 1V(1)(j), the reference to ARM 17.8.110(7) shoul d
be to ARM 17.8.110(7) through (9).

Conmment 4: In ARM 17.8.110(9), the reference to (7)(a) should be to
(7)(a) and (b).

Comment 5: In ARM 17.8.818 and 17.8.1004, the references to New Rule |V
should be to New Rule 1V and V.

Comment 6: In ARM 17.8.1004, the Board proposed to delete two references
to ARM 17.8.710. One of the references to ARM 17.8.710 should be to ARM
17.8.720.

Response to comments: The Board agrees and has nade the suggested
revi sions. However, in response to comrent 4, the Board has changed t he
reference in ARM 17.8.110(9) from (7)(a) to (7) rather than to (7)(a) and
(b)as suggest ed.

(1) and (2)

RULE ||l DEFINITIONS (1) through (7) remain the samne.
(8) "Modify" does not include routine maintenance, repair, or replacenent but

nmeans:

(a) construction or changes in operation at a facility or emtting unit for
which the department has issued a Mntana air quality permt under this chapter,
except when a pernit is not required under [ NEWRULE +V V];

(b) construction or changes in operation at a facility or emtting unit for
which a Montana air quality permit has not been issued under this chapter but that
subjects the facility or emitting unit to the requirements of [NEWRULE H- |I11];

(c) construction or changes in operation at a facility or emtting unit that
woul d violate any condition in the facility’'s Mntana air quality permt, any board or
court order, any control plan within the Mntana state inplenentation plan, or any
rule in this chapter, except as provided in [ NEWRULE +V V];

(d) through (15) renmin the sane.
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(3)

RULE |V _MONTANA AIR QUALITY PERM TS-- GENERAL EXCLUSIONS (1) through (i) renmin
t he sane.

(j) tenporary process or enission control equipnent, replacing nalfunctioning
process or em ssion control equipnent, and neeting the requirenents of ARM 17.8.110(7)

through (9); or

(k) renains the sane.

(4)

17.8.110 MALFUNCTI ONS (1) through {b) (8) renmin the sane.

e} (9) Any source that constructs, installs, or uses tenporary repl acenent
equi pnent under {a)y—abeve (7) shall conply with the follow ng conditions:

(i) through (iv) remain the sane, but are renunbered (a) through (d).

(e) renains the sane.

(5) and (6)
17.8.818 REVI EW OF NMAJOR STATI ONARY SOURCES AND NMAJOR MODI FI CATI ONS- - SOURCE

APPLICABILITY AND EXEMPTIONS (1) No mmjor stationary source or mmjor nodification
shall begin actual construction unless, as a mninum requirenments contained in ARM
17.8.819 through 17.8.827 have been nmet. A nmmjor stationary source or nmjor
nodi fication exenpted fromthe requirenents of subchapter 7 under ARM-17-8-705(1) [NEW
RULE 1V or NEWRULE V] shall, if applicable, still be required to obtain an a Mntana
air quality preconstruction perm’t and conply with all applicable requirenents of this
subchapt er
(2) through (7) remain the sane.

17.8.1004 WHEN MONTANA AIR QUALITY PRECONSTRUCHON PERM T REQUI RED (1) Any new
maj or stationary source or mmjor nodification which would |ocate anywhere in an area
desi gnated as attainnent or unclassified for a national anbient air quality standard
under 40 CFR 81.327 and which would cause or contribute to a violation of a national
ambient air quality standard for any pollutant at any locality that does not or would
not neet the national anbient air quality standard for that pollutant, shall obtain
from the departnment an a Mntana air quality preeonstruetion permt prior to
construction in accordance with subchapters 7 and 8 and all requirements contained in

this subchapter if applicable. A nmjor stationary source or nmajor nodification
exenpted from the requirenents of subchapter 7 under ARM-17-8-705(1)> [NEW RULE IV or
NEW RULE V] which would locate anywhere in an area designated as attainment or

uncl assified for a national anbient air quality standard under 40 CFR 81.327 and which
woul d cause or contribute to a violation of a national anmbient air quality standard
for any pollutant at any locality that does not or would not neet the national anbient
air quality standard for that pollutant, shall, prior to construction, still be
required to obtain an a Montana air quallty p{—eeenst—FueH—en permt and corrply with the
requn renments of ARM-17-8-706,—178-710—and17-8-710 1748720, [NEWRULES VI, VII, X
and Xl | and aH any other applicable requirements of this subchapter.
(2) remains the sane.
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